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Abstract

Cooperative Marketing Agreements: Legal
Considerations

John D. Reilly

Attorney-Adviser

Agricultural Cooperative Service
U.S. Department of Agriculture

This report focuses on the legal characteristics of cooper-
ative marketing agreements. The basic legal principles gov-
erning marketing contracts are first reviewed. The integral
parts that make up a marketing agreement are then examined
in detail. Examples of common provisions used in marketing
agreements appear throughout the report for purposes of illus-
tration.
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Preface

This report is intended to assist managers, directors, and
their professional advisers in drafting new cooperative market-
ing agreements as well as evaluating and updating existing
agreements already in place.

Samples from actual marketing agreements are used
throughout this report and have been edited to preserve the
anonymity of the cooperative associated with the particular
sample.

The author would like to thank those cooperatives that
voluntarily furnished marketing agreements for use in this pro-
ject. | also want to acknowledge the assistance of Donald
Frederick and George Martin of the Agricultural Cooperative
Service in completing this report.
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Highlights

A cooperative marketing agreement is a legal document
recording the rights and duties of members and their coopera-
tive with regard to marketing members’ production through the
cooperative.

As an enforceable instrument, marketing contracts can
provide significant economic benefits to the cooperative and
its farmer-members. They promote a degree of coordination
and help achieve operating efficiencies.

Laws governing cooperative marketing agreements are
based on traditional contract legal theories and common law
principles. In addition to common law principles, one must
also be aware of relevant sections found in State cooperative
statutes covering marketing agreements. Another legal
source, the Uniform Commercial Code (UCC), should always
be considered.

The format of marketing agreements will vary somewhat
from cooperative to cooperative. These differences are
attributable to regional customs, or practices common to a
particular commodity sector. Contract format can be influ-
enced also by how a cooperative wants to present and accen-
tuate its marketing agreement to the membership.

In addition to format, the style of language used in a mar-
keting agreement should be noted. Some cooperatives inten-
tionally keep their agreements simple to overcome potential
member antipathy toward restrictive agreements. Others find
it necessary to draft more detailed provisions due to a greater
need for market information or performance assurance from
members.

In fooking over a marketing agreement, it is important to
recognize the legal relationship between the cooperative and
the member. An agreement either calls for the cooperative to
serve as agent for the member (agency contract), or requires
the cooperative to purchase the goods outright from the mem-
ber (purchase-and-sell contract).



A cooperative marketing agreement consists of several
essential parts. These include sections covering transaction
terms, contract modification and termination, assignment,
enforcement, and rights of third party creditors. Other sections
are added based on the special needs of the cooperative.

The transaction terms should adequately alert the member
to the conditions that govern the cooperative’s handling of the
crop. This includes requirements on proper delivery and accep-
tance as well as how and when a member is to be paid for the
product. The agreement’s duration is another important term.

In addition, a marketing agreement should outline suit-
able procedures to cover contract modification. Cancellation
and termination policies should be addressed, as well as
assignment of contract privileges or duties.

Important in any marketing agreement is that section dis-
cussing enforcement alternatives should there be a breach of
contract. The principal enforcement tools provided in market-
ing agreements are liquidated damages, specific perfor-
mance, and injunction.

Recent developments have prompted cooperatives to
consider agreement provisions that reflect the changing forces
in agribusiness. This includes matters involving food quality
and the environment, as well as labor concerns.

Each cooperative faces unique external and internal
forces that affect its response to the marketplace. Within this
setting, a cooperative must first identify its economic objec-
tives, then craft a marketing agreement that achieves those
objectives as efficiently as possible.

The members’ role in an effective marketing agreement
program should not be minimized. Successful marketing
cooperatives usually include a membership that is willing to
give up more of its individual control for the betterment of the
association. Members exemplify this by allowing themselves
to be subjected to a more demanding agreement to realize
greater efficiencies as a collective unit.



Cooperative Marketing
Agreements:
Legal Considerations

John D. Reilly
Attorney-Adviser

INTRODUCTION
What Is a Marketing Agreement?

A cooperative marketing agreement is a legal document
recording the rights and duties of members and their coopera-
tive with regard to marketing members’ production through
the cooperative. It requires the member to market output with
the cooperative. And it obligates the cooperative to obtain the
best possible price for that output.

A cooperative marketing agreement is unique in that itis
both a contract between the member and the cooperative as
well as a pact between the member and the rest of the mem-
bership. A well-written marketing agreement should elimi-
nate confusion as to the mutual obligations of the producer
and the cooperative. As a binding contract, the cooperative or
the member can enforce the agreement should the other party
fail to carry out agreed-upon duties.

A marketing agreement or contract should be distin-
guished from a membership agreement. A membership agree-
ment encompasses participation agreements involving all
types of cooperatives. A marketing agreement is one type of
membership contract, and refers specifically to those agree-
ments between a marketing cooperative and its members.
Despite this distinction, marketing cooperatives will some-
times use the broader term, membership agreement.

A cooperative marketing agreement also differs from a
crop or forward contract. A crop contract is a written agree-
ment between a producer and buyer in which price is deter-
mined in advance of the time of delivery. Essentially, price is
locked in and is normally hedged against the futures market.
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By contrast, a producer entering into a marketing agreement
generally will not know the price to be received until delivery
or some point thereafter.

Finally, it is important to differentiate a marketing agree-
ment linking the farmer-member with the cooperative and a
producer contract with an investor-owned firm. Unlike an
investor-owned firm, a cooperative usually cannot dictate the
production decisions of its farmer-members.

Marketing Agreements: Traditional Economic
Rationales for Their Use

This report’s primary focus is on marketing agreements
as a legal instrument. As an enforceable document, however,
marketing contracts are capable of providing a number of sig-
nificant economic benefits to the cooperative and its farmer-
members. ‘

In our free market economy, contracts serve as the prima-
ry means of achieving balance at different sectors in the agri-
cultural market. Contract coordination can promote produc-
tion of a more uniform product, as well as facilitate
production aligned with the market needs of sellers and buy-
ers.

Marketing contracts offer a number of other specific
advantages. They serve as a catalyst for market information,
helping cooperatives organize more efficient resource combi-
nations. An orderly program of marketing agreements pro-
motes greater integration and less uncertainty, which reduces
transaction costs of cooperatives doing business with farmers.

Through marketing agreements, cooperatives can also
lower procurement, assembly, and delivery expenditures
because there are no soliciting costs. Processing and other
activities also cost less since volume will often be less of a
variable. With agreements in place, cooperatives can offer for-
ward contracts with quantity, quality, and schedule guaran-
tees to outside customers. Finally, marketing agreements,



especially those that require an extended commitment from
members, free a cooperative to concentrate more on long-term
objectives.

Member-patrons also gain from contract commitment. It
ensures a market for their production. Additionally, by using
marketing agreements members are, in effect, selling product
to themselves (as opposed to an outside middleman) to be
resold. The decision to contract with the cooperative transfers
the job of marketing to one with greater expertise and bar-
gaining power. A cooperative knows about how much prod-
uct it will receive and market at a given time and should on
average attain a better market price,

Cooperative marketing agreements can also give produc-
ers an advantage in securing credit, since banks recognize that
an agreement reduces risk and helps provide a market.

Marketing agreements play a constructive role in the
dealings between local cooperatives and affiliated regional or
federated cooperatives. The regional or federated cooperatives
do the actual marketing on the theory that they have greater
expertise and are more knowledgeable of market conditions.
This prevents locals from engaging in “unchecked marketing”
with the possible effect of setting prices at a lower level.!

PUTTING TOGETHER A MARKETING AGREEMENT
Basic Legal Considerations

General Contract Legal Principles Apply The laws
governing marketing agreements essentially follow traditional
‘contract legal theories and common law principles (i.e., legal

1See Black, W. and Knutson, R., ”Let’s Talk About Marketing Agreements,”
U.S. Department of Agriculture, Farmer Cooperative Service (Reprint
393 from September 1974 News for Farmer Cooperatives). Washington,
D.C. (1974).



principles based on decisions handed down in prior cases
based on similar fact or issue patterns).

In addition to common law principles, one must also be
aware of the provisions found in State cooperative statutes cov-
ering marketing agreements. Another legal source, the Uniform
Commercial Code (UCC), should always be considered.

The basic concepts of marketing agreements have
become fairly well settled since the 1920’s and 1930’s. Before
then, marketing contracts were a relatively new convention,
and farmers tended to be wary in submitting to the various
restrictions found in such agreements.? At that time, a number
of lawsuits by farmer-members contested the basic validity of
cooperative marketing agreements. These challenges were
generally unsuccessful, which effectively validated marketing
agreements as a legitimate instrument for cooperatives.?
Today, cooperatives are established organizations, and their
members are better informed about markets and prices, as
well as the objectives of their cooperatives.

State Statutes State cooperative statutes typically include
some discussion on marketing agreement matters. Some of the
material is merely advisory in intent, while other particulars
require compliance. Topics appearing in a number of State
statutes include filing, contract duration, exclusive dealing,
title to product, payment, liquidated damages, injunction,
specific performance, and interference with contract.

To avoid disputes on applicable State law, a marketing
agreement should stipulate which State jurisdiction is control-
ling. This is particularly important if the association is incor-

2For further information, see Harl, N., 14 AGRICULTURAL LAW,
§133.01 [2]. New York: Matthew Bender (1984) (hereinafter Harl).

%See Washington Cranberry Growers’ Association v. Moore, 117 Wash.
430, 201 P. 773 (1922); Tobacco Growers’ Co-op Association v. Jones, 185
N.C. 265, 117 S.E. 174 (1923); Harl, § 133.03 [2].
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porated under a State statute that differs from the State where
its headquarters is located or where it conducts business. Even
if a cooperative intends to limit its activity to a single State,
disputes involving the marketing agreement can arise from
transactions that cross State lines in any number of ways. To
avoid confusion, a marketing agreement should include a pro-
vision such as the following:

This Agreement and all facets of the cooperative
relationship between the parties shall be governed and
interpreted under the laws of the State of ___(name of
State) applicable to agreements to be performed
therein.

Uniform Commercial Code (UCC) The Uniform
Commercial Code (UCC) has been adopted by most States as
the principal legal authority with respect to sales and other
commercial transactions. Briefly, the UCC requires any
agreement involving the sale of goods of more than $500 to be
in writing. While not all of the contract has to be in writing,
the agreement must contain enough written information to
alert the parties to their obligations. For example, a written
agreement for more than $500 that does not specify the
quantity to be sold is not enforceable under the UCC. The
agreed-upon quantity, however, need not be exact, but it
should be ascertainable from the written description
provided.

Marketing agreements often require members to deliver
their entire crop production, or their total crop harvested from
specified acreage. Such quantity descriptions are sufficient for
UCC purposes.

Similarly, the UCC does not require that a contract speci-
fy a price as long as the contract identifies a way the price can
be determined.



A written agreement, as a rule, is binding only if it is
signed by both parties. However, if the farmer does not sign
the agreement, it still may be enforceable if the farmer is con-
sidered a “merchant.” The UCC states that a merchant is:

a person who deals in goods of the kind or otherwise
by his occupation holds himself out as having knowledge
or skill peculiar to the practices or goods involved in the
transaction or to whom such knowledge or skill may be
attributed by his employment of an agent or broker or
other intermediary who by his occupation holds himself
out as having such knowledge or skill.4

State jurisdictions differ on characterizing a farmer as a
merchant. Over the years, States traditionally precluded farm-
ers from the UCC definition of merchant based on a
widespread policy of protecting the farmer. Recently, more
jurisdictions have adopted an approach that treats whether a
farmer is a merchant as a factual determination based on the
farmer’s professionalism, special knowledge, and experience
with the type of goods involved.s

To summarize, a marketing agreement should be in writ-
ing and signed by both parties. It needs to clearly set forth the
rights, duties, and obligations of the cooperative and the
member. In its final written form, it is presumed to represent
the entire agreement, and usually cannot be successfully dis-

AUCC 2-104(1).

SSee generally Juergensmeyer, ] & Wadley, J., AGRICULTURAL LAW,
vol. I1, §332.2, at 272-277, Boston: Little Brown and Company (1982 &
1985 Supp.); and Looney, Wilder, Brownback, & Wadley, AGRICUL-
TURAL LAW: A LAWYER’S GUIDE TO REPRESENTING CLIENTS, ch.
9, at 298-300, Chicago: American Bar Association (1990).

6See UCC 2-202.
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puted by oral evidence.® A sample contract provision illustrat-
ing these points:

Entire Agreement. This Agreement, along with
the items and particulars referred to herein as they
exist from time to time, constitute the only and entire
agreement between the parties with respect to the sub-
ject matter hereof. There are no oral or other condi-
tions, promises, agreements, representations or
inducemeénts in addition to or at variance with any of
the terms hereof.

Agreement Format A cooperative marketing agreement
consists of several essential parts. This includes sections on
sales and transaction conditions, modification and
termination, assignment, and enforcement. Within this general
framework, the agreement format will vary somewhat from
cooperative to cooperative. These differences are attributable
to regional customs, or practices common to a particular
commodity sector. Contract format can be influenced also by
how a cooperative wants to present and accentuate its
marketing agreement to the membership.

Some marketing agreements are quite detailed and
appear as a complete and separate legal document. In other
instances, cooperatives use a brief marketing agreement to
outline key marketing provisions, then provide more exten-
sive interpretation in the bylaws. Some cooperatives consoli-
date the entire marketing agreement within the bylaws. Any
of these approaches is acceptable since the articles, bylaws,
membership agreement, and marketing agreement are gener-
ally enforced collectively.

Even when the marketing agreement and bylaws appear
as separate documents, some overlap in content is likely
because of the common subjects covered in each document.
This replication, however, can be useful if the subject is impor-



tant enough to deserve special emphasis, such as member
retain and payment procedures.

Cooperatives that market more than one commodity or
product (i.e., fruit and vegetable cooperatives) sometimes
implement a general marketing agreement, then have an addi-
tional agreement for each crop. These individual commodity
agreements supplement the general marketing agreement by
rendering more detailed conditions and requirements relative
to growing and delivering the specific crop.

Cooperatives may institute a number of rules and regula-
tions in connection with marketing operations. This can
involve such matters as the time and manner of delivery or
grade and inspection standards. Some cooperatives choose to
leave the bulk of such rules out of the agreement, especially if
the rules are subject to frequent change.

If a cooperative does rely on a substantial body of rules
outside of the marketing agreement, then the agreement
should state that any rules or regulations adopted by the
board shall be enforceable as if part of the marketing agree-
ment itself. A sample provision:

Each member is to be bound by marketing agree-
ment, articles of incorporation, bylaws, and all rules,
regulations, policies and resolutions adopted or estab-
lished by or under the authority of the Association’s
Board of Directors, by whatever name described, which
provide for the governance, operation, or management
of the affairs of the Association or the conduct of its
members.”

Another example involving a milk cooperative:

7In the sample provisions provided in this report, the contracting parties
will always be referred to as “the Association” and “member.” Other

" "

common references to the parties include “cooperative,” “grower,” or

“producer.” In some agreements, these terms are always capitalized.
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